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0001.000

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

RE:

In Re: Petition for Allotment of Additional Frequencies
Direct Broadcast Satellite Service
FCC Rm No. 9118

Opposition to Allotment and Petition to Deny

Dear Mr. Caton:

Enclosed please find the original and sixteen (16) copies of an
Opposition to Allotment and Petition to Deny for filing with the Commission
in connection with the above-captioned.

If you should have any questions regarding this matter, kindly direct
them to the undersigned. '

BDC/mv
Enclosures

a:\970718.1wc

Yours truly,

).

Bradford D. Carey
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OPPOSITION TO ALLOTMENT
and
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OF BRADFORD D. CAREY

BRADFORD D. CAREY
HARDY & CAREY, L.L.P.

111 Veterans Memorial Boulevard
Suite 255

Metairie, Louisiana 70005
(504) 830-4646



OPPOSITION TO ALLOTMENT
AND
PETITION TO DENY
OF BRADFORD D. CAREY

Bradford D. Carey hereby states his Opposition to the Allotment of
Additional Frequencies (and/or orbital locations) for Direct Broadcast Satellite
Service ("DBS") for Hughes Electronics Corp. and Direct TV Enterprises, Inc.
(together "Hughes") and/or United States Satellite Broadcasting Company, Inc.
("USSB") and further Petitions to Deny applications and/or other requests for
same.! As set forth below, the assignment of additional frequencies (or orbital
locations) to Hughes and/or Hubbard would be contrary to the public interest.

Presently, Hughes and Hubbard operate their systems together, amassing
a greater pool of frequencies that appear as one orbital allotment to receiving
dishes than either could have alone. The programming offered by the two is
complementary and available in various packages. The two do not in general
offer the same programming except for, perhaps, some "basic cable" type

services. Thus, the two operate as a combine, rather than in competition with

each other.
L THE JOINT OPERATION IS ANTI-COMPETITIVE.

The present combined joint operation is anti-competitive. Rather than
compete with each other, the two have combined to operate a system with more

channels than either could have alone. With their joint "channel mapping"

'By Public Notice, Report No. 2208, the FCC gave notice of a request for
allocation of additional spectrum filed by Direct TV Enterprises, Inc.
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scheme, they are able to list literally hundreds of channels (not all of which are
in operation at any given time), some of which appear to use the same frequency
under various channel names and numbers. The system is, without a doubt, well
thought out and efficient.

However, because the two operate a joint system rather than competitive
systems, customers must deal with the two companies under the terms of their
joint agreements. Customers apparently can not negotiate with either company
alone. Moreover, it appears that one company will not issue an "access card"? if
a customer has one, or has previously had one, authorized by the other. Thus, a
customer that had an access card authorized by Hubbard can not get one from
Hughes, ? according to Hughes customer service personnel .

On or about December 28, 1996, the undersigned installed a new DSS dish

at his home.* As part of the set-up procedure, a telephone call was made to

2An access card is a credit card like device with one or more computer chips
embedded therein. It can be programmed by signals received through the DSS
dish or over telephone lines to permit operation of the receiver on various

channels, and to block out channels and/or programs for which the receiver is not
authorized.

*Much of the factual background has been derived from attempts of the
petitioner and others to have the petitioner's service restored after it was
terminated by the DSS computer at the beginning of July, 1997 not withstanding

D) 3 ] P aQ n "
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“While the account was being established over the telephone, a question was
raised by Hughes personnel as to whether or not the equipment was new.
According to Hughes personnel, the access card had previously been authorized.
It was explained to Hughes personnel that the equipment had been purchased as
new, except it had been sold by the retailer to a purchaser who returned it as
having a minor cosmetic problem. Ultimately, Hughes personnel were satisfied
that the dish was new and authorized the access card for the requested "Total

-2



Hughes to establish service. A $29.95 per month tier and a college basketball
game package were ordered. At that time, a rebate was available for those who
purchased a new DSS dish and at least the $29.95 package for a year (although
pre-payment was not required).

On or about July 1, 1997, the dish no longer worked. In the course of
several telephone calls to Hughes customer service, which required waits in
excess of an hour each time to talk to yet someone different who knew nothing
of the problem, Hughes tried to suggest that the problem was with the Sony
receiver; then stated that they could do nothing because their computer system
was inoperative; then took the position that the card could not be authorized by
Hughes because it once had been authorized through Hubbard for another owner.
Furthermore, Hughes stated the position that it could not send a replacement
because Hubbard had first authorized the card, even though the undersigned has
never done business with Hubbard.?

However, it was stated by Hubbard's personnel that if a thirty five dollar
fee would be paid, a new card could be sent. Somehow, according to Hughes

personnel, payment of a thirty five dollar fee to Hubbard, with whom the

Choice" programming package and the new dish rebate.

’If the statements of Hughes that the card was previously authorized are
correct, it would appear that the card must have been authorized by the purchaser

who returned the unit, although at the time the unit was purchased, the retailer
stated that the card had not been authorized.
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undersigned has never ordered or done business® would result in a new access
card being sent by Hubbard that Hughes would then authorize and program.
Hughes claimed to be contractually prohibited from sending an access card.

In view of the fact that Hughes has been pre-paid for a full year of
service, only half of which has expired, and Hughes was sufficiently satisfied
with the access card in January to accept pre-payment for the year's service, a
mid-year demand that the user pay a thirty-five dollar fee to get service re-
established when it never should have been interrupted is just not acceptable.

The curious result is that although Hughes customer service representatives
acknowledge that only one half of a full year's pre-paid service has expired,
Hughes customer service personnel state that Hughes can not issue a new access
card to restore service because USSB's records reflect that the access card
involved was authorized by USSB and that once either has authorized an access
card, the other will not issue an access card.

Hughes and USSB should be competitors in the direct broadcast satellite
business. Instead, they have combined their technical facilities under agreements,
that at least according to Hughes customer service personnel, result in the absurd

situation described above with the result that after over two weeks of efforts,

When the DDS was activated with Hughes program, Hubbard provided a
"complimentary” one month subscription to certain programming services.
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with several telephone calls of several hours duration, service is still not
restored.’

The situation is clearly anti-competitive and the public interest is not
served by it. Authorization of additional frequencies to Hughes/USSB would
clearly exacerbate the ability of Hughes/USSB to whip-saw customers into
accepting terms of service that are wholly advantages to Hughes and/USSB.

Therefore, assignment to Hughes/USSB of additional facilities would be contrary

to the public interest, convenience and necessity.

Hughes' The Total Choice™ package (the "Package") was widely promoted

when the undersigned purchased the new DSS system. A copy of the booklet
touting the Package, which was made available by Hughes to retail outlets for
distribution to potential customers, such as the undersigned, is annexed hereto as
Exhibit One.

Included in the Package, according to the promotional literature, are "7
channels of movies form ENCORE..." Indeed, when service was commenced, the

seven Encore channels were provided as part of the Package. After the full year

"Hughes personnel finally agreed to send a new access card, without charge.
However, to date the card has not arrived, although if it had been sent when
Hughes said it was sending it under normal 3 day mail service it should have
arrived a long time ago. Moreover, the customer service supervisor that stated
a new card would be sent has not fulfilled his commitment to call to check up on
the card status. Even if the card does arrive, long waits on hold and further
retelling of the problems will be necessary to get the access card activated.
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had been pre-paid in January, 1997, in approximately March of 1997 Hughes
announced that the Encore channels would, effective approximately April, 1997,
become premium channels for which an extra charge would be required. Even
those, such as the undersigned who had prepaid for a year full of the Package
were not accommodated with continuation of the 7 Encore channels through the
pre-paid term.

Several calls to Hughes customer service produced only a response to the
effect that in its promotional literature Hughes reserves the right to change
programming.

If programming line-ups were incidental to the product being ordered,
perhaps such a disclaimer (and provision of equivalent services) might satisfy the
minimum legal obligation of the contract between the customer and Hughes.
However, the programming is not incidental; rather it is central to the decision
of a citizen to purchase a DSS dish. Thus, Hughes/USSB should fulfill the
programming arrangements that they have made with customers. Hughes action
in dropping the seven Encore movie channels seriously degraded the Package and
deprived customers of that for which they had contracted with Hughes and, in the
cases of pre-paid service, paid for. Thus, even if Hughes' stated position that its
promotional materials reserved to it the right to change services in the Package
were correct, it would still be unfair to consumers for Hughes to be able to

unilaterally delete channels where the service has been pre-paid.



Further, it does not appear that Hughes position that its promotional
materials for the Package reserved to Hughes the claimed right to change
components of the Package. Review of a copy of the promotional booklet
(Exhibit One) discloses no such disclaimer. Thus, at the time the agreement for
a one year pre-paid package was entered into, customers would not have been
alerted by the promotional material to the claimed reservation of rights to alter
programming in the package. As discussed above, where, as here, programming
is the central item of negotiation, the cavalier attitude of Hughes that it can
change or delete programming at will without regard to pre-paid subscriptions
should not be countenanced.

Sadly, in view of the stated refusal of Hughes to restore the deleted
programming to the Package (at least for pre-paid subscriptions), action against
Hughes by the Commission apparently will be required.

The ability of Hughes to whip-saw customers into accepting its terms is
manifestly greater than it would otherwise be because of Hughes' relationship
with USSB. A dissatisfied customer may not terminate one and get the same
programming services from the other. Thus, the anti-competitive nature of the

Hughes-USSB relationship magnifies the ability of Hughes and/or USSB to deal

unfairly with consumers.

As discussed above, Hughes has terminated service of the Package to the

undersigned without notice or opportunity for discussion, even though the
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Package had been paid fully for the year 1997. Although hours have been spent
on the telephone trying to get Hughes to cure the problem, and Hughes (after it
and USSB tried to leverage the situation into a payment of a $35 fee) did indicate
that a replacement access card would be sent the following day, it has not been
received; nor has anyone from Hughes made a follow-up telephone call which had

been promised.

IV. BY THEIR CONDUCT, THE JOINT OPERATORS HAVE
DEMONSTRATED THAT THEY CAN NOT BE RELIED ON TO
OPERATE IN THE PUBLIC INTEREST.

The only reason that the access card, which had been in use successfully
for six months apparently can not be reactivated by Hughes stems from Hughes
agreements with USSB, according to the statements of Hughes customer service
personnel.  This is significant evidence of the deleterious effect of the
Hughes/USSB agreements. The public is not well served by them and they are
not in the public interest.

Moreover, the refusal of Hughes to supply programming for which it
solicited and accepted subscriptions as part of the Package for the term of the
Package for which it has accepted advance payment is contrary to the public
interest. If DBS is to flourish and compete with cable television services, as the
Commission and Congress intend, customers must be able to depend on the
provider to supply that programming which it has agreed to provide, under the

agreed terms and for the agreed length of the pre-paid subscription.




Hughes has proven that it can not be depended on to keep its word and
deliver programming for which it has sold subscriptions. Its operation is not in

the public interest and assignment to Hughes and its system-mate, USSB, of more

spectrum would clearly not be in the public interest.

Were the Commission to allocate additional spectrum or orbital locations

for DBS, the spectrum or locations should be assigned to a competitive entity,
rather than Hughes or USSB (or a related entity). Moreover, Hughes and USSB
should be prohibited from entering into any agreement with the licensee of any
new facilities or with any program supplier where such agreement would prevent

the licensee of new facilities from obtaining the same programming that is carried

by Hughes/USSB.

Hughes/USSB has entered into an agreement of combination of services,

through which competition has been minimized to the extent that, according to
their customer service personnel, if one claims to have first validated an access
card for a subscriber, the other is prohibited from authorizing an access card for
the subscriber, even if the card is wrongfully de-activated during a pre-paid
subscription. Attempts to leverage the customer into paying re-activation fees,
though the customer has done nothing wrong, have been made. And, even before
the service was wrongfully turned off, seven movie channels, together a major

component of the programming Package that had been sold -- and for which
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advance payment for a year had been accepted -- had arbitrarily been deleted
from the pre-paid Package with only about 1/4 of the life of the Package pre-paid
period expired.

Moreover, Hughes/USSB operate "customer service" phone systems that
make those of cable operators in the worst of days (bygone) seem consumer
friendly. Literally, hours must be spent on hold, only to be transferred which
starts a new waiting period so that the call can be transferred again.
Unfortunately, for all of those hours on hold, no positive outcome seems to occur.
No "make good" with programming substitution (or even credit) was offered
when the seven movie channels were removed and hours were spent on hold to
seek redress. Worse, weeks after the service was wrongfully de-activated,
although many hours were spent on the phone with Hughes/USSB over three
days, and notwithstanding their ultimate agreement to that day mail a new access
card, to date nothing has been received. The service, pre-paid for a year, is non-
functional; except Hughes/USSB is able to activate the message light on the
receiver and store messages -- to promote programming that can't be received
because of the lack of a validated access card. The Commission should deny

these operators more frequencies.

Respectfully submj

FO,RD D. CAREY
HARDY & CAREY, L.L.P.

111 Veterans Memorial Boulevard
Suite 255

Metairie, Louisiana 70005
(504) 830-4646

a:\970709r8. pet
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CERTIFICATE OF SERVICE
I, Mary Vance, a secretary in the law firm of Hardy & Carey, L.L.P., do
hereby certify that a copy of the above and foregoing Opposition to Allotment
and Petition to Deny has been served on the following by mailing a copy of same

via U.S. Mail, postage prepaid, this 18th day of July, 1997, addressed as follows:

Gary M. Epstein

Latham & Watkins

1001 Pennsylvania Avenue, N.W.
Suite 1300

Washington, D.C. 20004-2505
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